
APPENDIX L

Frequently Asked Questions

These questions and answers provide guidance to prime contractors but are not intended to replace regulations.  All prime contractors that do business with the Federal Government should be familiar with SBA’s regulations (Title 13 Code of Federal Regulations) and the Federal Acquisition Regulation (FAR)(Title 48 Code of Federal Regulations).  Since SBA’s policies and regulations are periodically revised, the answers below are subject to change.

Electronic Subcontracting Reporting System  (eSRS) Requirements

1. Q. Shouldn’t we exclude from our Individual Subcontract Report (ISR) and Summary Subcontract Report (SSR) (formerly SF 294/295, respectively) reporting any purchases to customer-directed subcontractors or those subcontracts that must be awarded to approved and regulated sources?  We have also excluded some purchases to some not-for-profit organizations. Our assigned Commercial Market Representative said that these transactions should be included in our reports.   

 A. You may not exclude any of the above subcontracts.  With few exceptions, you must include all subcontracts, including those to customer-directed subcontractors and not-for-profit organizations.   Pursuant to FAR §19.701, “Subcontract means any agreement (other than one involving an employer-employee relationship) entered into by a Government prime contractor or subcontractor calling for supplies and/or services required for the performance of the contract, contract modification, or subcontract.”  Please review the instructions for completion of both the ISR and SSR at the eSRS website as well as in FAR clause 52.219-9.  
The exceptions are: (a) You should not include subcontracts performed entirely outside of the United States or its outlining areas; (b) you should not include purchases from a corporation, company, or subdivision that is an affiliate of the prime/subcontractor; and (c) you should not include lower-tier subcontracts (i.e., subcontracts awarded by your subcontractors).  Public utilities that hold contracts with the General Services Administration (GSA) have some additional exceptions, a list of which may be obtained from GSA.  

2. Q. What if we issue a subcontract to an educational institution or some other organization that is neither a large nor small business concerns– under which category should it be reported?

 A. Strictly speaking, the line on the ISR and SSR that reads “large business concerns” should read “other-than-small” business concerns, which refers to any entity that is not classified as a small business.  This includes large businesses, state and local governments, and non-profit organizations.  In most cases, it also includes public utilities, educational institutions, and foreign-owned firms.  However, there may be certain instances where a public utility, educational institution, or foreign-owned firm could be considered a small business concern.  When in doubt, you should contact your local SBA District office.  
Note: Foreign-owned firms that receive Federal contracts over the applicable dollar threshold are normally required to have subcontracting plans if any portion of their contract is to be performed in the United States.  However, a foreign-owned firm can sometimes meet SBA’s criteria for small business status in which they would be exempt from the requirement to submit a subcontracting plan.  See Title 13 Code of Federal Regulations (CFR) Part 121, especially § 121.105(a) for additional information. 

3. Q. Are purchases that are made from the General Services Administration (GSA) Supply Schedules excluded from the ISR/SSR reporting?  

 A. No.  All transactions conducted using Federal Supply Schedule contracts should be reported on the ISR and SSR.  Transactions should also include the appropriate socio-economic category.  If a purchase is made from an “other-than-small business” concern on a GSA schedule, then it should be included in the “Large Business” category on the reports.

4. Q. Our company has a GSA schedule and we recently received a large order from an ordering agency.  Do I submit the SSR report to the ordering agency or to the GSA contracting officer?

 A. Since your schedule contract and subcontracting plan are with GSA, you must submit the report to GSA.

5. Q. Are there any transactions that should be excluded from the reporting?

 A. In general, if a transaction meets the subcontract definition in the FAR, it should be reported. (FAR § 19.701).  Company taxes, salaries, employee benefits and royalties/commissions, and charitable donations should be excluded from the ISR/SSR.  Utilities, an indirect item, should be reported on the ISR only if it was included in the subcontracting plan goals.  However, all indirect and overhead items should be reported on the SSR, regardless of whether they were included or excluded from the goals in the subcontracting plan(s).  It would be prudent to check the definition of “indirect” and “direct” at the eSRS website, follow the instructions for the ISR/SSR and check the general instructions at FAR clause 52.219-9 to determine reportable items.  In most cases, companies with company-wide commercial plans must include 100% of their indirect costs on a single SSR at the end of the year; companies with individual contract plans, on the other hand, must prorate their indirect costs among the SSRs submitted to each agency if they are reporting to more than one agency.  Examples of indirect costs: janitorial services/supplies, office supplies, window washing, etc.  
6. Q. Should subcontract dollars awarded, as reported on the ISR and SSR, be the total value of the subcontracts awarded to subcontractors, or should it be the amount that has been invoiced by subcontractors? 

 A. Contractors may use any method to capture the transactions that is consistent and follows the Generally Accepted Accounting Principles.  Contractors must treat transactions with large business the same way that they treat transactions with small business, and the same method must be used for the duration of the reporting period.  The same methodology is used for reporting that was used to develop the subcontracting goals.  Consistency ensures that the Commercial Market Representative will be comparing the appropriate numbers when performing the Subcontracting Program Reviews.

7. Q. Should the “Goal” column on the ISR include the goals for the entire contract including option years, or should the option years be rolled in as they are exercised?

A.  The option years are rolled in as they are exercised. See FAR 52-219-9(I)(1)(ii).
8. Q. What is the definition of “subcontract”?  Right now, our company only includes purchase orders on the reports.

 A. Subcontract means a contract, purchase order, amendment, or other legal obligation executed by the prime contractor/subcontractor calling for supplies or services required for the performance of the original contract or subcontract (FAR 19.701).  This definition also includes purchase card spend and Internet purchases.
 9. Q.  We are in the process of updating our vendor database by requiring new written self-certification forms.  Some of our subcontractors refuse to complete and return them back to us.  Should I exclude these subcontractors from the report until we receive the completed forms?

A.  Contractors should report such transactions on the large business line (10b) of the ISR and SSR.  If a self-certification from a vendor is subsequently received, revised report(s) can then be filed.
10. Q.  How should a large prime contractor account for travel agency expenditures?

A.  As a general rule, if the prime contractor’s check is issued to, or an electronic funds transfer (EFT) is paid to, the airline, then the entire amount should be reported as a subcontract to large business if the airline is a large business.  If the check or EFT is paid to the travel agency, then the entire amount can be attributed to the travel agency and reported in the appropriate size category.  However, it has become standard practice that when a travel agency is used, the prime contractor is required to cut the check directly to the airline.  This shows no “reward” for a prime contractor having used a small business travel agency.  Therefore, if the contractor keeps detailed records of the transaction, it may count the travel agency’s fee separately from the cost of the ticket.  For instance, $20 could be reported as a subcontract to a small business travel agency and $225 as a subcontract to a large business airline.   
11. Q.  Does subcontracting with a non-profit agency that employs people with disabilities 
such as a Community Rehabilitation Program count towards a prime contractor’s 
or subcontractor’s small business performance goal?

       A.  Normally subcontracts to non-profits would be counted on the “large business concerns” 
line of the reports which really means other-than-small business.  However, there is a 
provision in the statute that allows DOD contractors to count subcontracts to workshops 
for the blind or severely disabled (Javits-Wagner-O’Day Act entities) towards their small 
business goal (but not the small disadvantaged business goal).  See DFARS 219.703. 
Civilian agencies do not have this provision so this exception is limited to DOD 
contracts. 

12. Q.  I am using an “agent.”  Can I count what my agent spends since he/she is spending 
on my behalf?

A. No, at this time, only first tier spending can be counted.  What the agent spends is considered second tier and cannot be counted.
13. Q.  My company has received an award from a multiple award IDIQ contract.   All 
of the federal customers are requesting subcontracting plans and reports for each 
task order over $550,000.  I just learned that the eSRS system can only accept one 
ISR per contract.  What should I do?
A. There is no authority in either SBA’s regulations or the FAR for an agency to require a

      subcontracting plan for a task order and, therefore, no reporting related to a specific task

      order is required.  On IDIQ contracts, SBA recommends that the contracting officer   
 
 obtain a subcontracting plan upfront (at the time of contract award) with dollar and 
 
 percentage goals based on estimates.  The contractor would then submit a single report to 
 the agency that awarded the IDIQ contract covering all task orders.  While other 
 
 
 agencies may receive a courtesy copy of the reports, the contractor is NOT required 
 
 to break out the subcontracting by task order.
Foreign Businesses and Affiliations

14. Q.  The instructions for the ISR and SSR reports state that subcontracts for services with a place of performance outside the United States should not be included.  How does this apply to subcontracts for products manufactured outside the U.S.?

A.  Subcontracts for products manufactured outside the U.S. must be included.  If a foreign company has a plant in the U. S. and makes a significant contribution to the U.S. economy through the payment of taxes or use of American products, materials, or labor, and if it meets SBA’s size standard for being a small business, it may be counted as a small business for reporting purposes.  Otherwise, you must report it as a large business.

15. Q.  If the prime contractor is a U. S. firm, but the contract requirements will be performed in its foreign plant, is a subcontracting plan required?

A.  No, but only if ALL of the work is performed outside of the U.S.  If any portion of the work is performed in the U.S., or its outlying areas (see FAR Subpart 2.1), then a subcontracting plan is required.  

16. Q.  We are a large, diverse, international business headquartered in the United States.  We have numerous business units in the United States with some wholly-owned subsidiaries as well as interests in a number of joint ventures with other large business concerns.  Can we create one small business subcontracting plan to cover all of the above legal entities?  

A.  Joint ventures, unlike wholly-owned subsidiaries, are considered to be separate legal entities and cannot be included in a commercial company-wide plan.  


17. Q.  Are transactions with affiliates considered subcontracts that must be reported?

A.  Transactions between affiliates are not considered subcontracts and should not be reported as subcontracts to large businesses. (In this context, “affiliate” means a sister division or a subsidiary.)  These transactions should be excluded entirely from the “total amount estimated to be subcontracted” in both the subcontracting plan goals and the ISR and SSR.  In this circumstance, affiliates are viewed as part of the prime contractor.  However, any subcontracts that your affiliate might place to fulfill the requirements of this Federal contract should be included.  Since your sister division is seen as part of your company, its expenditures/subcontracts are still considered your first-tier subcontracts.  This methodology prevents a company’s sister division or subsidiary from placing orders to large business subcontractors and excluding these expenditures from the subcontracting plan goals and reports.  See 13 CFR 121.103 for more information on affiliates.
Subcontracting Plans/Requirements

18. Q.  What unique requirements apply to companies with a Commercial Plan (formerly called a “Commercial Products Plan”)?

A.  Commercial Plans include all subcontracts issued by the entire company (or a portion thereof that can be segregated, such as a division or product line) for a one-year period.  Commercial Plans are unique in that:

· The plan is based on the offeror’s fiscal year instead of the Government’s fiscal year.

· The plan is used for all Federal contracts (new or existing) that require a Subcontracting Plan during that year, provided that they are for commercial items.

· ISRs are not required.

· The SSR is due annually, thirty days after the close of the government’s fiscal year.  The Commercial Plan must include the full amount of indirect costs in its goals. 

· A new Commercial Plan is negotiated each year.  The plan is due thirty working days prior to the expiration of the current plan.

· The first Federal awarding activity approves the Commercial Plan on behalf of all future awarding activities for that year.  In future years, the approving activity should be the one responsible for the contract with the latest completion date. Once the plan is approved, the contractor should supply a copy of the approved plan to each contracting officer with ongoing contracts.

19. Q.  What is meant by the term “flow-down”?

A.  The term refers to requirements in the prime contract that must be passed on (“flowed down”) to the subcontractors.  In contracts where there is more than one level of subcontractors – that is, subcontractors who subcontract some of their work to other subcontractors – the flow-down can also apply to the subcontractors at the lower tiers.  [In the context of small business, the most important issue is which of the two key FAR clauses must be flowed down: 52.219-8 (the best effort clause, which applies to both small and other-than-small businesses) and/or 52.219-9 (the clause that requires a formal subcontracting plan, which applies only to other-than-small businesses).]  The questions that follow discuss this issue in special situations, such as contracts for Commercial Items and contracts awarded to companies participating in the Department of Defense Test Program.  
20. Q.  Do prime contractors that are buying a Commercial Item in accordance with the definition of a “Commercial Item” (see FAR clause 52.202-1) have to flow down FAR clauses 52.219-8 and FAR 52.219-9?
A.  To answer this question, a prime contractor should check its prime contract for the inclusion of either FAR clause 52.212-5 or 52.244-6.  Both of these clauses require a prime contractor to flow down FAR clause 52.219-8 in all subcontracts over $100,000 that offer further subcontracting opportunities, but they do not require that FAR clause 52.219-9 be flowed down.  Since it is the clause at 52.219-9 that requires a subcontracting plan, not the clause at 52.219-8, the contractor does not have to obtain a subcontracting plan from its large business subcontractors if its contract contains either 52.212-5 or 52.244-6.  (See FAR clauses 52.212-5(e) and 52.244-6(c) for the full list of clauses that must be flowed down when the subcontract is for a commercial item).   
21. Q.  Who approves a Commercial Plan if the company is a subcontractor, not a prime contractor?



A.  If the subcontractor is offering a Commercial Plan, it is a good indication that the product or service is a commercial item, so a plan is normally not required under the flow-down requirement.  (See the answer to Question 19 above.)   If for some reason a plan is required (such as the omission of the FAR clauses at 52.212-5 or 52.244-6 in the prime contract), the prime contractor or higher-tier subcontractor may approve a Commercial Plan for its subcontractor.  However, the Government reserves the right to require a new Commercial Plan if it awards a prime contract to the subcontractor later in the year.  SBA is developing regulatory guidance to address this situation.
            22. Q. In the case of a utilities contract, what happens if an OTSB subcontractor is asked for a subcontracting plan under the flow-down requirement and already has a commercial plan approved by General Services Administration (GSA)?

  A. Flow-down requirements do apply to utilities that are under contract with the GSA.  If you are a utilities subcontractor and have a commercial plan already approved by the GSA (which would be for a prime contract with GSA) you should send a copy of the actual plan and the approval letter from GSA to the prime contractor (utility).  The product or service that you are providing to the utility under the subcontract must meet the definition of a commercial item, and the plan must be in effect at the time the subcontract is awarded.  If you are submitting SSRs to GSA, you should also provide a “courtesy copy” to the prime contractor so that it can monitor your compliance with the reporting requirement. 
 23. Q.  Are companies under the DOD Test Program for Comprehensive Subcontracting Plans required to obtain flow-down subcontracting plans?

A.  Yes.  The only exception is that a flow-down plan does not have to be obtained when the subcontractor is another participant in the DOD Test Program for Comprehensive Subcontracting Plans.  This is specifically addressed in Memorandum of Understanding dated May 9, 2003, between the SBA and Defense Contract Management Agency (DCMA).  In this situation, it is acceptable for the large business subcontractor to satisfy the requirement by furnishing a copy of a Comprehensive Subcontracting Plan approved by DCMA.

24. Q.  If a company has an approved DOD Comprehensive Subcontracting Plan but also has non-DOD contracts, are they required to submit separate Individual Subcontracting Plans for these non-DOD contracts?

A.  Yes, only DOD contracts are covered by the Comprehensive Subcontracting Plan.  All non-DOD contracts must contain either Individual Subcontracting Plans or a Commercial Plan, if applicable.
25. Q.  Is a Subcontracting Plan required from an HBCU/MI (Historically Black College or University/Minority Institution)? 
A.  HBCUs and MIs are normally not organized for profit, so they cannot be considered small businesses in accordance with SBA’s regulations (13 CFR 121.105).  Since they do not qualify as small businesses, they are not eligible for the exemption from the subcontracting plan requirement that is afforded to small businesses (FAR 19.702(b)(1)). Accordingly, a subcontracting plan is required from an HBCU or MI on any Federal contract over $550,000 (over $1 million for construction of public facility).  [However, there is one exception: for contracts with the Department of Defense, NASA, and the Coast Guard, HBCUs and MIs are counted as small disadvantaged businesses (SDBs).  Using common sense rationale, a subcontracting plan would not be required from a HBCU/MI under a DOD, NASA, or Coast Guard contract, since they are treated as SDBs, and SDBs are never required to submit a subcontracting plan.] 

26. Q.  Am I required to flow-down the requirement for a subcontracting plan when an individual subcontract award exceeds $550,000 ($1 million for construction of a public facility) or when an accumulation of awards (or follow-on awards) to a subcontractor exceeds $550,000 ($1 million for construction of a public facility)?

A.  Large businesses are required to flow down the subcontracting plan requirement only when the original award exceeds (or is expected to exceed) $550,000 ($1 million for construction of a public facility).  This policy is consistent with the current guidance in the FAR for contracting officers (see FAR 19.702(a)).
27. Q.  Will the SBA select an appropriate subcontracting plan type for our company?

A.  SBA prefers the company to make this decision on its own.  Since SBA is a Government agency, it would not be appropriate to make such a business decision for you.
28. Q.
The FAR clause at 52.219-9(d)(11)(iii) states that we must maintain records on purchases over $100,000 indicating whether small business, small women-owned business, SDB, HUBZone small business, veteran-owned small business, and service-disabled veteran-owned small business concerns were solicited, and if not, why not.  Does this $100,000 threshold refer to individual or cumulative subcontract awards?
A.  The clause that is referenced states that you must maintain records on each subcontract solicitation resulting in an award of more than $100,000.  Therefore, if there is one solicitation resulting in an award of more than $100,000, the requirement applies, regardless of whether the awards are individual or cumulative.  However, under Blanket Purchase Agreements and Blanket Purchase Orders, it is the order, not the agreement, that is considered a contract award; accordingly, in that situation an order would have to individually exceed $100,000 for this requirement to apply.

29. Q.
We received an indefinite-quantity, indefinite-delivery type contract with a not-to-exceed amount over $1 million dollars.  We submitted a subcontracting plan that was approved.  However, our program manager informed us that we do not have to submit the ISR/SSR until we receive at least $550,000 worth of orders.  Is that correct?

A. No. The program manager is misinterpreting the intent of the $550,000 threshold.  In determining the need for a subcontracting plan, the agency must consider the estimated value of the procurement (including options and similar provisions) as to whether it will meet the dollar threshold ($550,000 or $1 million for construction of a public facility) requiring such a plan.  Once the subcontracting plan has been approved and made a material part of the contract, the prime contractor must comply with the plan, which includes submitting the required reports, even if it has not yet received $550,000 worth of orders.   

Small Business Certifications

30. Q.
A SDB that was included in my original proposal as a supplier has lost its SDB status and is now a small business only.  My contract continues for another three years.  How do I report subcontracts to this company?

A. For clarification purposes, if the subcontract document is a Blanket Order Agreement, Blanket Purchase Order or similar “agreement” the subcontractor’s size is determined at the time of offer including “price.”  You are required to determine the subcontractor’s size status each time an order is issued.  If the subcontract document includes offer, acceptance, and consideration in the award, and the size is determined at the time the offer is submitted, then you may continue to take credit under the size and socio-economic status to which the subcontractor (including all small business categories) self-certified and which the prime contractor verified in the Central Contractor Registration’s Dynamic Small Business Search at www.ccr.gov (where applicable) when the original offer was submitted.  In this case the prime contractor is not expected to amend prior reports, nor is it expected to count the subcontracts to this subcontractor any differently from now until completion of the subcontractor’s current subcontracts.   Obviously, the subcontractor’s status will change for any future subcontracts.  (See 13 CFR Part 121, especially 121.404, 121.410, and 121.411.  Also see FAQ 31.
31. Q.  My supplier was SDB-certified but it has expired and it has submitted a request for 
re-certification.  Since it is pending, can’t I continue to count it as a SDB?

        A.  A change to the SDB program was posted on the Federal Register on October 3, 2008.

              This rule allows firms to self-represent their status for subcontracting.  A firm may 
 
  represent that it qualifies as an SDB for any Federal subcontracting  program if it 
 
  believes in good faith that it is owned and controlled by one or more socially and 
 
  economically disadvantaged individuals.  Although the October 3, 2008, change to the 
SDB program is in effect, Prime contractors must continue to only count SBA certified      SDBs towards their subcontracting goals  in accordance with the SDB contract clause at FAR 52-219-23(a)(1).  The SBA is working with the FAR council to get new clauses implemented that will allow prime contractors to count self-certified SDBs towards 

 
  their subcontracting goals.
32.  Q.
Our company was contacted by a SDB concern requesting to do business by 
providing a service that we perform in-house and have no intention of outsourcing.   
The SDB concern complained that we were not complying with our subcontracting 
plan.  Even though we are not currently meeting that particular goal, are we 
required to subcontract with this firm?

       A.  The statutory requirement for a subcontracting plan may be found in Section 8(d) 
of the Small Business Act.  The regulatory implementation is primarily within the 
FAR, 
48 CFR 19.7 (and related clauses) and in SBA’s own regulations (13 CFR 
125.3).  A 
review of the statute and regulations should affirm that a prime contractor is not 
required to subcontract to a particular small business or SDB, even if the subcontractor 
provides a product or service that the prime contractor can use.   Furthermore, SBA is 
NOT authorized to require a prime contractor to subcontract a specific amount of the 
contract or to use a particular 
vendor.  SBA’s regulation defines good-faith effort and 
clarifies that a prime contractor can be found to be making a good-faith effort without 
necessarily meeting every goal in every subcontracting plan.

33. Q.  A small business approached our company with an innovative idea.  This consulting firm,  which received various federal certifications, i.e. HUBZone, etc., has proposed to us that we issue subcontracts to his company and he in turn will forward the procurement to an appropriate member of his consortium for processing.  The prime contractor will then be able to take credit for doing business with a certified HUBzone small business. 

A.  This arrangement is merely a pass-through which adds little or no value to the procurement.  It does not comport with the spirit or intent of the subcontracting program.  
34. Q.  Where should a prime contractor validate that a subcontractor is SBA-certified as a HUBZone small business?

A.  A prime contractor must validate that a firm representing itself as HUBZone is in fact certified by SBA.  Go to www.ccr.gov, or to http://dsbs.sba.gov/dsbs/dsp_dsbs.cfm.   To validate HUBZone certification, the “yes” block in the HUBZone field will be checked.  
35. Q.  What resources are available to help a supplier determine its size status?

A.  To verify that it is a small business, go to http://www.sba.gov/size and select “Search NAICS.”  To review SBA’s size regulations, go to http://www.sba.gov/library/lawroom.html and scroll down to 13 CFR Part 121.

Still have questions?  Contact the nearest SBA’s Office of Government Contracting at 
http://www.sba.gov/aboutsba/sbaprograms/gc/index.html or call (202) 205-6618.

36. Q. One of our small business suppliers is listed as a small business in the CCR website for a particular NAICS code based on number of employees; however, they are interested in providing us services under a different NAICS code, which is based on total revenue.  They are small for the employee-based NAICS code but they far exceed the dollar threshold for the revenue-based NAICS code.  How would this issue be handled?
A. A subcontractor’s size is based on the NAICS code of the subcontract.  Therefore, in the situation described above, the supplier would be considered other-than-small if the subcontract is for a service (or product) under the revenue-based NAICS code.
37. Q.  How often do I have to self-certify my subcontractors?  Can I accept third party 
certifications?
A.  In accordance with FAR 19.703, the contractor is required to have a written size self-certification for every subcontractor it is counting as small on its reports.  If there is no self-certification, then it must be counted as a large business award.  Ideally, a prime contractor obtains a size certification in connection with each subcontract.  No third party certifications are authorized unless written self-certifications are obtained and can be produced for reviews or obtained any time by the contractor.

38. Q.  Can I use CCR and/or ORCA instead of obtaining a written size self-certification?

A.  No.  Regulations require that the prime contractor obtain a written size self-certification from every subcontractor that is counted as small on its reports.  CCR should never be used as a formal size certification.  Per FAR 4.12, ORCA can only be used as a certification for size as a prime contractor.  You may rely on the information contained in the CCR or equivalent database maintained or sanctioned by the SBA, as an accurate representation of a concern’s size and ownership characteristics for purposes of maintain a small business source list.  Even though a concern is on a small business source list, it must still qualify and self-certify as a small business at the time it submits its offer as a section 8(d) subcontractor.
40.  Q.  New regulations require that small businesses recertify their size status on long-
term contracts when a contract option is exercised, when a small business is 
purchased by or merged with another business, or at the end of the first five years 
of a contract.  Does this new regulation apply to the subcontracting program?

       A.  No.  Recertification of size only pertains to prime contracts.  It does not apply to the Small Business Subcontracting Program or to subcontracts.  It applies to prime contracts where the small business is the prime contractor.   The recertification rule became effective on June 30, 2007 and has to do with the size of a small business concern that is a prime contractor.  It applies to prime contracts issued after the effective date and those in existence at the time of the effective date of the rule.   Recertification is required prior to the beginning of the sixth year of the prime contract and continues until contract completion.  For prime contracts with option years, recertification is required prior to each option year.  
The purpose of the rule is to address the time at which size is determined for small business prime contractors performing long term prime contracts.   It applies to Government Wide Acquisition Contracts, Multiple Award Schedules, Federal Supply Schedules, etc.  There are no immediate changes to the small business subcontracting program.  The recertification rule monitors the growth of a small business prime contractor during the tenure of long term prime contracts. (prime contracts lasting longer than 5 years and prime contracts with options years) 
 

For example, if a small business is awarded a prime contract with option years, then the small business has to recertify prior to each option year of the prime contract.  If a small business is awarded a prime contract that last more then 5 years, then the small business prime contractor has to recertify prior to the sixth year of the contract and continue to recertify until the contract ends.
 

 
Joint Ventures 

41. Q.  If two companies form a joint venture (JV) and the JV is required to adopt a subcontracting plan, how does the Government determine which company is responsible for the plan and the subsequent reports?


A.
A JV is a new legal entity created to perform a specific Government contract.  By SBA’s definition, it is never an ongoing concern.  The contract will be awarded to the JV; the subcontracting plan will then have the name of the JV; and the JV should submit its reports under the name of the JV.
42. Q.  If one of the partners to the JV is a small business and the other is a large business, can work performed by the small JV partner be counted towards the small business goal?

A. For purposes of reporting, transactions between affiliates are not considered subcontracts; therefore, the JV cannot take credit for any transactions between the JV and its individual partners.  The JV may take credit for whatever it subcontracts to other companies, of course, including small businesses.


43. Q.  Is there any way that large businesses forming the JV can take credit for the accomplishments of the JV towards their own subcontracting goals?


A.  No, the large businesses cannot take credit for the JV’s accomplishments towards their own subcontracting goals; rather, the JV must submit its own reports under its own name.

SB/SDB Subcontracting Goal Credit for ANCs and Indian Tribes

44. Q.  Please explain how subcontracts awarded to the Alaska Native Corporations 
(ANCs) and Indian tribes are reported and if any special certification requirements 
are needed.

A.  Effective September 17, 2007, a new rule changed the small business subcontracting 
program which incorporates ANCs and Indian tribes in the subcontracting plan 
requirements.  To see the complete language, see FAR 19.7 and FAR clause 52.219-9.  
Essentially the following procedures apply: subcontracts awarded to an ANC or Indian 
tribe shall be counted towards subcontracting goals for SB and SDB concerns, regardless 
of the size of the ANC or Indian tribe and where one or more subcontractors are in the 
subcontract tier between the prime contractor and the ANC or Indian tribe, the ANC or 
Indian tribe shall designate the appropriate contractor(s) to count the subcontract towards 
its SB and SDB subcontracting goals.  In most cases the appropriate contractor is the 
contractor that awarded the subcontract to the ANC or Indian tribe.  The ANC or Indian 
tribe may designate more than one contractor to count the subcontract toward its goals, 
but the sum of the amounts designated to various contractors cannot exceed the total 
value of the subcontract.  The ANC or Indian tribe shall give a copy of the written 
designation to the contracting officer, the prime contractor, and the subcontractors in 
between the prime contractor and the ANC or Indian tribe within 30 days of the date of 
the subcontract award.  If this is not accomplished within the 30 day period, the 
contractor that awarded the subcontract to the ANC or Indian tribe will be considered the 
designated contractor.   Finally, a contractor acting in good faith may rely on the written 
representation of an ANC or Indian tribe as to its small business size status.

45. Q.
Do I need to have my ANC subcontractor recertify their business size as a SDB and a Small Business (SB)? 

       A.
No.  ANC subcontractors do not have to recertify their status as a SDB or as a Small Business.  A Contractor acting in good faith may rely on the written representation of an ANC or an Indian tribe as to the status or eligibility of the ANC or Indian tribe unless an interested party challenges its status or eligibility or the contracting office has independent reason to question its status or eligibility.  In the event of a challenge, the matter must be referred to the Department of Interior in accordance with FAR 26.103 (48 CFR 26.103).  See FAR 19.703(c)(2), 48 CFR 19.703(c)(2).

46. Q.
Does this new rule include all Native American firms?

      A.
Yes.  The new rule includes all Native American firms.  The rule includes any for-profit and not-for-profit entities.  Whether or not the Indian tribe or ANC is a not-for-profit entity or a for-profit business does not affect the implementation of section 702 of Public Law 107-117.  It applies to direct and indirect subsidiary corporations, joint ventures, and partnerships that meet the requirements of 43 U.S.C. 1626(e)(2).

47. Q.
How will the contractor take SB and SDB credit for subcontracts it places with an ANC, Indian Tribe or Indian-owned economic enterprise?

      A.
The prime contractor that issues a subcontract to an ANC or Indian tribe receives credit for the ANC or Indian tribe at the first tier.  Where the ANC or tribe is a lower-tier subcontractor, the ANC or Indian tribe must provide written designation to the contracting officer, the prime contractor, and the subcontractors in between the prime contractor and the ANC or Indian tribe, regarding which entity will receive credit for its SB or SDB subcontracting goals.  The ANC or tribe may designate more than one entity to receive credit, but it may designate only a portion of the subcontract to each selected subcontractor; and the sum of the amounts designated to various contractors cannot exceed the total value of the subcontract.  See 48 CFR (FAR), subpart 19.703(c)(1)(ii)(B).  If the contracting officer does not receive a letter of designation to the prime contractor from the ANC or Indian tribe within 30 days of the subcontract award, the contractor that awarded the subcontract to the ANC or Indian tribe will be considered the designated contractor.  See 48 CFR 19.703(c)(1)(ii)(C) and the related clause at 52.219-9(d)(1)(ii)(D). The Electronic Subcontracting Reporting System (eSRS) have been updated to reflect this regulatory change.   Contractors will need to modify their internal reporting processes to capture and report the ANC and Indian-Tribe subcontract dollars in the SB and SDB categories.

48. Q. Where can I find a list of ANCs, Indian Tribes and/or Indian-owned economic enterprises?

      A.
The list of ANCs can be found at http://www.lbblawyers.com/ancsa.htm  under the heading Native Corporations.  A list of Indian Tribes is found at http://www.ncai.org/Tribal_Directory.3.0.html.  In addition, firms owned by ANCs, Indian Tribes and Native Americans are registered in CCR at  www.ccr.gov
49. Q.
If I already have subcontracts in place with a large ANC or Indian Tribe, do I need to change their status in our supplier profile system (e.g., BEST)?
      A.
No.  The new ANC and Indian Tribe rules do not require Prime contractors to change the status of their ANC and Indian Tribe suppliers.  ANCs and Indian Tribes can be counted towards a contractor’s goal for subcontracting with SB and SDB concerns.  Credit can be taken even where the ANC or Indian Tribe may be other-than-small under the SBA’s regulations.  

50. Q.
What “proof” is required from firms who claim ANC, Indian Tribe, or Indian-owned economic enterprise?

      A.
Per FAR 19.703, a contractor acting in good faith may rely on the written representation of an ANC or an Indian tribe as to the status of the ANC or Indian tribe unless an interested party challenges its status or the contracting officer has independent reason to question its status.   ANC’s and Indian Tribes may also be verified by the web links mentioned in question number 48 above. 
Miscellaneous
51. Q.  How long is a prime contractor required to retain the ISR/SSR reports?

A.  FAR Part 4 addresses retention of contract documents.  Also, we suggest that you check with each individual agency for any additional requirements.  A copy of the SSR, downloaded and signed by the CEO, must be kept on file for four years. 
52. Q.  Our organization is awarded both grants and contracts from the Federal Government.  How do I report grants?

A.  Grants do not fall under the FAR; therefore, transactions resulting from grants should not be included within the ISR/SSR.  However, universities and research centers should review the contents of their grant awards to determine the extent of other reporting requirements.  The awarding agencies may require other reporting or other small business efforts on the part of the grant recipient.  
53. Q.  Does the Walsh Healy Act affect the subcontracting program?

A.  No, it does not because Section 7201(a) of FASA (1994) removed the portions of the Walsh-Healy Act that affect small business.  Remaining portions of the Act include Child Labor, Minimum Wage, etc.  Any questions about the remaining sections of Walsh-Healy should be directed to the Department of Labor.  
54. Q.  Is the Labor Surplus designation applicable to the subcontracting program?

A.  No.

55. Q.  Are electronic self-certifications acceptable?

A.  SBA’s and FAR regulations have not yet been updated to permit prime contractors to use electronic self-certifications for subcontracting purposes.  When SBA’s Commercial Market Representatives conduct compliance reviews, prime contractors are expected to have hard copies of all self-certifications on file; moreover, the self-certifications must be signed and dated.  A prime contractor that wishes to capture self-certifications electronically should require its subcontractors and suppliers to follow up with a hard copy.  Reminder: All subcontractors and suppliers claiming HUBZone status and SDB status must be certified by SBA.  (Note:  As of October 3, 2008, SBA is not required to certify SDBs) 
56. Q.  If a large business contractor is being reviewed by SBA as a subcontractor, should the Commercial Market Representative’s review findings be shared with the prime contractor of those subcontracts?

A. The SBA Commercial Market Representative will always use caution in these instances.  In some cases, the firms may be competitors and subcontracting review information could be detrimental in a future procurement where past subcontracting performance is an evaluation factor.  As a general rule, the Commercial Market Representative’s findings will not be shared with another prime contractor.  
57. Q.  Does the Non-Manufacturers Rule apply in subcontracting?

      A. 
 No.  Section 303(h) of Public Law 100-656 and Section 210 of Public Law 101-574 incorporated into the Small Business Act require that agency contracts be directed solely to small business manufacturers under set-aside provisions.  This requirement is commonly referred to as the Nonmanufacturer Rule. The manufacturing requirements and nonmanufacturer rule do not apply to service contracts-service contracts have different performance requirements. The Small Business Act also contains provisions that allow the Administrator of the U.S. Small Business Administration (SBA) to waive this requirement when there are no known small business manufacturers or processors available to supply the product to the Federal government.

58. Q.  Our large business is considering implementing “small business set-asides” in order to increase subcontracting opportunities to small businesses.  Please provide information on this program.

A.  Guidance on small business set-asides is located in the FAR, subpart 19.  Please recognize, however, that this subpart is intended for contracting officers of the Government, not for prime contractors.  These regulations neither authorize nor prohibit set-aside subcontracts for small business.  If you are going to establish internal procedures for set-asides, we suggest that you consider using the term “managed competition” to avoid confusion with the Federal Government’s small business set-aside program, and stress to your buyers and purchasing agents the importance of conducting market research.  You should also take the necessary steps to ensure that your managed competition results in a fair market price.  Bear in mind, also, that the type of contract you were awarded may not be amenable to managed competitions.  In any case, your buyers and purchasing agents should fully document contract files when conducting purchases in this manner.  
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